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FOREIGN EXPERIENCE IN THE FORMATION OF JURY TRIALS
(BASED ON THE EXAMPLE OF NORTH AMERICAN AND
EUROPEAN COUNTRIES)

Abstract. In this article, the authors analyze the experience of the jury system
as a component of democratic justice and the judicial system in foreign countries.
They examine the advantages and disadvantages of introducing the jury system in
countries belonging to the Anglo-Saxon legal family and the Romano-Germanic legal
family.

The authors examine models of jury trials in the United States and England
(common and distinctive features of countries in the Anglo-Saxon legal family),
Germany and France — the birthplace of the jury system in the Romano-Germanic
legal family, as well as Georgia, which belongs to the Romano-Germanic legal family
but has chosen the American model as its example.

The process of reforming the judicial system in Ukraine is linked to the
establishment of the court as an independent branch of government. Fair trial and
adequate protection of fundamental human and civil rights and freedoms enshrined
in the Constitution and international documents are possible under conditions of
procedural legislation that is close to international standards.

The development of a country's social and economic relations directly depends
on its human potential, which is why studying foreign experience in implementing
the jury system as a means of protecting human rights and freedoms is a crucial task
for any social and legal state.
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Jury trials have undeniable advantages. These include the parties' right to form
a jury by filing reasoned and unreasonable challenges, the independence of jurors
from professional judges who may use their authority to influence jurors, and the
absence of bias against the defendant, which is ensured by prior ignorance of the case
materials and negative information about the defendant.

The authors raise the question of the expediency of the jury system in Ukraine,
given that cases are reviewed by professional judges in the appellate court. Under
such conditions, if any of the parties to the proceedings disagrees with the court's
verdict, it has the right to appeal the verdict to a higher court. The article states that
the formation and functioning of a jury court is generally carried out in stages. First
of all, it is necessary to distinguish between the judicial stage of forming a jury:
determining the criteria for selecting jurors, compiling and approving their lists, and
forming a jury as a stage of administering justice.

Keywords: court, justice, juror, jury system, jury trial, Romano-Germanic legal
family, Anglo-Saxon legal family, judicial precedent.
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3APYBIKHMI TOCBI] ®OPMYBAHHS CYIY MPUCSIKHUX
(HA TIPMKJIAI KPATH IBHTYHOT AMEPUKH TA €BPOIIN)

AHoTanisi. Y cTarTi aBTOpaM# MPOAHAII30BAHO JIOCBII 1HCTUTYTY MPUCIKHUAX
SK CKJIAJIOBOi IEMOKPATUYHOTO MPABOCY/ISI Ta CYAOBOI CUCTEMHU 3apyOl’KHUX KpaiH.
JlocmikeHO TiepeBaru Ta HEMOJIKH 3alpOBa/HKCHHsS 1HCTUTYTY TNPUCSKHUX B
KpaiHax aHTII0CAaKCOHCHKOI MPaBOBOI CIM’1 Ta pOMaHO-T€PMAHCHKOI MPAaBOBOI CiM 1.
ABTOpH JOCTIIUIN MoAeTi cyny npucsikaux Ha npukiaaal CIIA ta Axriii (cnuibH1
Ta BIAMIHHI PUCH KpaiH aHIJIOCAKCOHCHKOI MpaBoBoi ciM’i), Himeuunnu ta ®Opaniii
— 0aThKIBUIMHY IHCTUTYTY IPUCSHKHUX POMaHO-T€PMAHCHKOI IPABOBOI CIM 1, a TAKOXK
['py3ii, sika HaJIEXKUTh 10 POMAHO-TEPMAHCHKOI MPABOBOI CIM’i, MPOTE 3a B3Ipellb
o0Opasia aMepUKaHCHbKY MOJIEIb.

[Iponec pepopMyBaHHs CynoBOi CUCTEMHU B YKpaiHi MOB’SI3aHUM 31 CTaHOBJIE-
HHSM CyIy SIK CaMOCTiiHOi CymoBoi riuiku Biaaau. CrpaBeqinBe CyIOYHMHCTBO Ta
HAJICKHUM 3aXuCT 3akpimieHnx B KoHCTHTYII Ta MIKHAPOMHUX TOKyMEHTaxX
OCHOBOIIOJIOKHUX TIPaB 1 CBOOOJ JIOMUHU Ta TPOMAJSTHUHA € MOXKJIUBUM 33 YMOB
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HAOJIMKEHOTO J0 MIXHAPOAHUX CTaHAApTIB MPOILECYaJbHOTO 3aKOHO-IaBCTBA.
Po3BuTOK colliaabHO-€KOHOMIYHHMX BITHOCHH JepKaBU 0€3M0CepeIHbO 3aIEKUTh Bl
JIFOICHKOTO MOTEHIlIaTy, caMe TOMY BUBUYEHHS 3apyO1’KHOTO JOCBITy BIPOBAKCHHSI
IHCTUTYTY MPUCSKHUX SIK CHCTEMHU 3aXHCTY IPaB 1 CBOOOI JIONUHU € HAJIBAKIUBUM
3aBIAHHIM OyIb-sKOi COIIaJIbHO-TIPABOBOI JAEPKaBH.

VY cyny npucsokHHX € O0e3CyMHIBHI nepeBaru. Jlo HUX HajeXarbh HAsSBHICTH Y
CTOpIH TIpaBa Ha @opMyBaHHs[ KOJIeT11 NPUCSKHUX MUISXOM 3asBJICHHS MOTHBOBAHUX
Ta HEMOTHBOBAHUX BIJIBOMIB, 1 HE3AJIICKHICTh MPHUCSHKHUX 3aCiIaTeNiB Bif npocbe—
CIHHOTO Cya[l, SKUH MOXE CBOIM aBTOPUTETOM BIUIMHYTH Ha TNPUCSDKHHX, 1
BIJICYTHICTh YTIEPEIKEHOCTI MO0 IMACYTHOTO, MO 3a0€3MEeUy€EThCS IONEPEIHIM
HE3HAHHSIM MaTepiajiiB ClpaBU, HETATUBHUX JaHUX I10/0 MiJICYTHOTO.

ABTOpH TIAHIMAIOTh NUTAHHSA NPO JIOLUIBHICTH (PYHKI[IOHYBAaHHSI 1HCTUTYTY
OPUCSHKHUX B YKpaiHl OCKUIBKM B amessIIiiHIA 1HCTAHIN CIpaBy NEperisialoTh
npodeciiini cyai. 3a TaKUX YMOB, SIKIIO Oy/b-sIKa 13 CTOPIH CY/I0BOTO MPOBAKEHHS
HE 3TiJIHAa 13 BUPOKOM Cy/y, BOHA Ma€ MPaBO OCKAPKUTU BHUPOK JIO CyHdy BHUIIOL
iHcTaHIii. B crarri 3a3HaueHo, mo ¢GopMyBaHHA Ta (QYHKIIOHYBaHHS CyIy
MPUCSHKHUX Ha 3arall 3A1MCHIOEThCS MOETAHO, HacaMIiepe MOTPIOHO PO3PI3HATH
CyIOyCTpiiHUN eTan (OpMyBaHHS CKJIQy TPUCSKHUX: BHU3HAUCHHS KpUTEPIiB
nia00py MPUCSKHUX, CKIIAJAHHS Ta 3aTBEPIKEHHS 1X CIIUCKIB 1 JOPMYBaHHS CKIIaTy
MPUCSHKHUX SIK €Tar BiAMPABICHHS MPaBOCYIJIS.

KurouoBi cioBa: cyn, npaBocyas, NPUCSKHUM, IHCTUTYT NPUCSKHUX, CYH
MPUCSHKHUX, POMAaHO-TepMaHChKa MPaBOBa CiM’sl, aHTJIOCAKCOHChKA TPaBOBa CiM s,
CyIOBHUM TIPELEICHT.

Statement of the problem. In various countries around the world, the people
have long been involved in the administration of justice, thereby emphasizing the
status of an independent and democratic judicial branch of government. An attribute
of any democratic and social-legal state, including Ukraine, is an appropriate level of
justice through the involvement of representatives of the people in the administration
of justice. Significant changes that have taken place in various spheres of our society
have necessitated judicial reform, one of the important areas of which has been the
introduction of jury trials in Ukraine. Article 124 of the Constitution of Ukraine
enshrines the participation of the people in the administration of justice through
jurors, and such participation is formally enshrined not only in the Criminal
Procedure Code, but also in the Civil Procedure Code of Ukraine. Given that this is a
relatively new institution for Ukraine, the country faces problems in forming a list of
potential jurors, and cases involving jurors are extremely rare. Therefore, it is
necessary to study international judicial practice in order to understand the legal basis
for the long-term functioning of the jury system and to borrow its positive features.
This article will focus on the study of jury trials in criminal cases only.
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Analysis of scientific research. The problem of the establishment and
development of the jury system as a component of the judicial branch is reflected in
the scientific works of: Yermolaiev V. V., Slovska E.I., Novykov O.V., Korotun T.V.,
Berch V. V., Kobrusieva E. A., Tkachenko M. G., Konieva E. M., Serdinskyi V. S.,
and others. Despite the significant number of works, the issue of the jury system
remains relevant today.

Purpose of the article. To use special legal methods to study the features of
jury trials in countries with Anglo-Saxon and Romano-Germanic legal systems and
determine which of them could be useful for the full implementation of jury trials in
Ukraine.

Presentation of the main material. Adherence to the principle of democracy
in the process of considering a court case is an integral attribute of a social and legal
state, where the people take a direct part in the administration of justice. The
involvement of the people in the process of justice has its ancient roots.

Throughout history, there have been various forms of public participation in the
administration of justice. Starting with the collegium of heliaists in Ancient Greece,
the ting in Scandinavian countries, the grand jury in England, the “court of equals” in
France, and the scheffen in Germany, the modern Anglo-American and Franco-
German (continental) models of jury trials were formed. This legal institution had its
own history, characteristics, and stages of evolution in each nation [1, p. 28].

The introduction of the jury system in a number of European states took place
during the late 18th and early 19th centuries. France was the first state to establish a
jury system after the revolution in 1791.

The state formed a new continental model of criminal trial by a professional
judge with the participation of jurors, whose task was to decide on the guilt or
innocence of the defendant, and during the reign of Napoleon, it regulated the
innovations of the Criminal Procedure Code of 1808 [2, p. 74].

There are two main models of jury trials in the world: Anglo-American and
continental. The Anglo-American model is provided for by the legislation of the
United States, Canada, Great Britain, and Spain.

This model is characterized by the division of powers between the jury and the
professional judge, namely the jury decides on the guilt of the person, and if the jury
finds the person guilty, the professional judge determines the sentence; the jury
renders a verdict, which, as a rule, is unmotivated (with the exception of Spain); the
verdict can be overturned, as a rule, only in the event of significant violations of
procedural law [3, p. 726].

The Anglo-Saxon model provides that, in the absence of a judge, the court
independently renders a verdict of guilty or not guilty, which is binding on the judge.
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The characteristic features of the Anglo-American jury model are the division
of powers between the jury and the professional judge; the jury renders a verdict,
which, as a rule, is unmotivated (with the exception of Spain, where, according to the
law, jurors must motivate their verdict regardless of whether it is acquittal or
conviction); the verdict can be overturned, as a rule, only in the event of significant
violations of procedural law. In this model, the verdict is considered to be an
independent decision of the jury, made without the participation of professional
judges, expressing their agreement (or disagreement) with the indictment. In other
words, the Anglo-American model is characterized by the fact that the jury answers
the question of whether the defendant is guilty of committing the offense. If the jury
answers this question in the affirmative, the professional judge, on this basis,
determines the specific type of punishment for the defendant and decides other issues
that require special knowledge in the field of law. It is precisely this functional content
of the jury's competence that creates the preconditions for classifying them as “judges
of fact,” while a professional judge is a judge of law [4, C.133].

Federal law in the United States establishes a procedure for selecting jurors for
certain types of cases from different social strata of the population living in the area
where the trial is taking place. At the same time, US law sets restrictions on candidates
for jury service. Such candidates may be US citizens who are at least 18 years of age,
have resided in the relevant area for at least one year, are able to read, write, and
understand English, have no mental or physical disabilities, have not been charged
with a crime or convicted of a crime punishable by imprisonment for more than one
year, are not classified as persons who may disclose confidential judicial information,
and are capable of performing the duties of a jury. Military personnel, firefighters,
and officials of legislative, executive, and judicial bodies are not included in the jury
lists [5, 45].

In the United States, each federal district court has its own procedure for
selecting jurors. The basis for selecting candidates is census data, lists of voters in the
district or taxpayers, information from city directories, and telephone directories.
Each state has a court official who compiles a general list of citizens. This same
person compiles a list of candidates for each specific trial, taking into account that
the jury should be representative of all possible segments of the population [6].

The United States Constitution guarantees jury participation in all criminal
cases. The Supreme Court declares this preference to be “fundamental to the
American system of justice” and the most important element of the Sixth and Seventh
Amendments to the Constitution, which concern the right to a jury trial in criminal
and civil cases, respectively. This institution, formed by citizens selected by the
parties to the case, is an integral part of the judicial system. During the trial, the jury
establishes the facts of the case and determines whether they testify in favor of a
particular party [3, 727].
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For US citizens, serving on a jury is an honorable duty. Those selected to serve
on a jury begin a new life—after taking the oath, they must limit communication with
acquaintances so as not to create a false impression of the circumstances of the case,
minimize reading newspapers and watching television, and refrain from using the
internet. Violation of these rules may result in a violation of a person's right to a fair
trial. As a result, the juror may be held criminally liable.

The first jurors in England acted as witnesses, providing certain information
about crimes and offenses committed, but gradually jurors began to act as judges in
civil and criminal disputes. Somewhat later, they were given other functions, moving
from reporting on events they had witnessed or knew about in advance to discussing
the evidence provided by the parties involved in the case. It gradually became clear
that in order for a juror to make an independent and impartial decision, they should
know as little as possible about the case before the trial began [6].

Currently, in England, matters relating to jury trials are governed primarily by
the Jury Act 1974, as amended and supplemented. The formation of the initial jury
list is entrusted to a special court official appointed by the Lord Chancellor. This
official compiles a list that includes persons who meet the relevant requirements of
the law.

These must be persons who are on the electoral register, have been permanently
resident in England and Wales for at least 5 years after reaching the age of 13, are not
younger than 18 and not older than 75, do not suffer from mental disorders and are
not disqualified from serving as jurors. The law also lists persons who cannot serve
as jurors. Thus, persons who have been sentenced to imprisonment for less than 5
years, who have been taken into custody, as well as persons who have been given a
suspended sentence or sentenced to community service, cannot serve as jurors for a
period of 10 years. Persons sentenced to life imprisonment, imprisonment for more
than 5 years, or imprisonment for the sake of public safety are disqualified for life. In
addition, persons who are unable to effectively perform their duties as jurors, namely
those who have a poor command of English or have physical problems, may be
dismissed by the judge [7, p. 23].

From the perspective of law enforcement in the post-Soviet space, Georgia's
experience of introducing the American model of jury trials is interesting. Article 27
of the Criminal Procedure Code of Georgia [8] stipulates that a jury consists of twelve
jurors and two alternate jurors. The jury must consist of at least six jurors in cases
involving less serious crimes, at least eight in cases involving serious crimes, and at
least ten in cases involving particularly serious crimes. The Code establishes the
requirements for a person who can be a juror: they must be at least 18 years old, be
fluent in the language of criminal proceedings, reside in the relevant district of
Georgia where the jury list is kept, have full legal capacity, and have no reasons that
would prevent them from performing their duties as a juror. The jury selection
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procedure is similar to the US system. A distinctive feature of the legal regulation of
jury trials is that an acquittal by a jury is final and cannot be appealed.

A distinctive feature of the continental model is that a single panel is formed to
hear cases, consisting of professional judges and representatives of the people, who
jointly decide on the guilt or innocence of the defendant (the question of fact), as well
as on the classification of the crime and the punishment of the defendant. This model
Is common in France, Germany, Austria, Denmark, and Italy.

A characteristic feature of the French jury system is that the French Code of
Criminal Procedure, adopted in 1958, finally abandoned the institution of an
independent jury, leaving only the term “jury” formally in the law. Article 356 of the
French Code of Criminal Procedure provides: “The court and the jury shall deliberate
and then vote by ballot.” In the event of a positive answer to the question of guilt, the
court immediately discusses the sentence. France's merit is that the combination of
Anglo-Saxon and French legal customs contributed to the development of the jury
with the subsequent formation of a two-tier jury court structure — professional judges
and representatives of the public.

According to the French Code of Criminal Procedure, the status of a jury is
equivalent to that of professional judges. This means that the jury, together with the
judges, makes a judicial decision in the deliberation room. The jury decides not only
on the guilt of the person, but also on the sentence. Jurors are active participants in
the trial process and have the right to ask questions indirectly through the presiding
judge. The main duties of jurors are to administer justice according to their inner
convictions and to keep the deliberations of the jury room secret. Justice by jury is
administered both in the first instance and on appeal. Article 296 of the French Code
of Criminal Procedure provides for a jury of six members if the case is heard in the
first instance and nine members if it is heard on appeal.

Prior to the amendments to the Code by Law No. 2011-939 of August 10, 2011,
here were more members of the jury in jury courts: nine in the first instance and
welve in the appellate court [9, p. 170].

The jury system in Germany began operating in 1848. At the same time, in 1924,
it was somewhat modernized into a lay judge system, which consisted of three judges
who administered justice on a professional basis, as well as six lay judges. Since 1975,
the number of lay judges who are not professional judges has been two. In Germany,
there is an institution of lay judges who, as representatives of the people, are involved
in the consideration of cases in court hearings. A number of requirements are imposed
on such persons, including: citizenship; age between 25 and 70; residence in the
territory of the relevant municipality; legal capacity. Persons who have "violated the
principles of humanity of the rule of law, persons sentenced to imprisonment for more
than 6 months, as well as persons who have already been lay judges for two
consecutive terms, whose term of office is still ongoing at the time of compiling the
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list of candidates for lay judges, cannot exercise direct democracy through the
administration of justice. When selecting shaffens, the principle of equality between
men and women must be observed [10, p. 234].

In Germany, criminal cases are typically heard by a panel consisting of one
professional judge and two lay assessors (non-professional judges). In some very
serious cases, such as those involving the death of a victim, the court consists of three
professional judges and two lay assessors. All important procedural issues during the
trial are decided by the entire court, judges and assessors, and not just the presiding
judge. Throughout the decision-making process, assessors have the same rights as
professional judges. Only a simple majority of votes is required to decide procedural
issues; lay assessors cannot outvote their fellow judges. This is even more true for
decisions on sentencing and punishment, where a two-thirds majority is required. In
this way, lay judges can prevent any decision from being made to the detriment or
benefit of the defendant [11]. Lay judges are selected through a nomination and
selection process dominated by local parliaments and local authorities. These bodies
compile a list of potential lay judges, which consists of twice as many lay judges as
are actually needed. A commission consisting of one professional judge, one
administrative officer, and ten trusted individuals appointed by the state
administration then selects jurors from the list. Jurors are assigned to different courts
by random selection for a period of 12 days [11].

Conclusion. Despite the fact that the jury system is enshrined in Ukrainian
jurisprudence (both criminal and civil), its application is problematic, ranging from
the formation of jury lists to the extremely small number of cases heard by courts
with the participation of jurors. Therefore, legislators should take into account the
practice of jury trials in North America and Europe and decide on the model and
scope of application of jury trials in Ukraine.
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